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') Kamel Filali, Regional child instrument on the African continent: The African Charter on the rigths
and welfare of the child, AUCIL Journal of International Law, Issue N°1,2013 p 29.
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') see Organization of African Unity (OAU), Declaration on the Rights and Welfare of the African Child,
AHG/St. 4 (XVI) Rev. 1 1979, Declaration and Resolutions Adopted by the Sixteenth Ordinary Session
of the Assembly of Heads of State and Government (July 17-20, 1979), available at:
http://www.africaunion.org/root/au/Documents/Decisions/hog/pHoGAssembly1979.pdf

2) The Banjul Charter, in a Preamble and 68 articles, was adopted June 27, 1981, and entered into force
October 21, 1986. OAU Doc. CAB/LEG/67/3 rev. 5, 21 |.L.M. 58 (1982).

%) The Convention on the Rights of the Child, with a Preamble and 54 articles, was adopted by the U.N.
General Assembly on November 20, 1989, and entered into force on September 2, 1990. G.A. Res.
44/25, annex, 44 U.N. GAOR Supp. (No. 49) at 167, U.N. Doc. A/44/49 (1989); 28 I.L.M. 1448 (1989).



http://www.africaunion.org/root/au/Documents/Decisions/hog/pHoGAssembly1979.pdf

Jikl) g ghal Adgal) LB A5a Ay :Jik) oldyy sial R el g b Jikal (55ha Dlaa | Lasia

Gl 5l ae Gl siad  Joall plaill ) alecadU dlaliall laasea sl 8 Ziydy) Jsal
11990 ale Jiball ggial iyaY) il coadie | 18N) 8 lgle ageaiall Gsial) (e da

paal) lia of dida ) olad) il o s Jakall 3giad Y1 Glad) kil ) sy )8
G iy BN 8 el Ly olady) Gaia laa ) Giag Sl gAY Augld) Sl e
e Badinall A gildl) & Siall (e S Al Gph oo L) 8 QL) Gsia Dles (el iy 181N
Jie ¢ laaiaV) cand Ayl Joall alies 48 cul€ oM gl g clgud) J8 bl aeal)
(Crfiad pmsy Aalaiall A1 GalY) daps ddlasy pie 481 Toludy) Gsial allal) Dley)
cJakall g A8l el dizan lie 4laS)

clelil) oWl Guan ) AladY) Jdsall ol aeld Jeae ol Gl a8 3yseall s2a JLSY
s Jihll Gsial 8 8Y) Sl cdslia) iVsSgig s 1949 alad Cayn il o Al dalul)
syl Lt A b)) s Aylead aaa el 35 oLl e Ayshl) laal e daed) G e
leas Speal Bl dlc) (2001 ale LaaY) alasy) Ligls capal ) $a8Y) saasll (e
Dnlray fgalie daags (Gsal) aasy JalS dlay lge s (e Bapd el ga Lyl b Jikall old)s (3s8al
LY gl dsalle

sasial) aeY) (psilE baoos 3l Calaalyl sy IS S (S Al Jalall (3gia 38l lSa] (any
Ay dppaaill Jleed) blis & <SHls Laid 488 Jgo apl o Addad hlavg (] jainall el

') The African Charter on the Rights and Welfare of the Child, with a Preamble and 48 articles, was
adopted on July 11, 1990, and entered into force on November 29, 1999. OAU Doc. CAB/LEG/24.9/49
(1990). For an online text, see the African Union Web site:
http://www.africaunion.org/official_documents/Treaties %20Conventions20%_Protocols/A.%20C.%200
N%20THE%20RIGHT%20AND%20WELF20%0F%20CHILD.pdf

%) The Universal Declaration of Human Rights, with a Preamble and 30 articles, was adopted by the U.N.
General Assembly on December 10, 1948. G.A. Res. 217 A (111), U.N. Doc. A/810 at 71 (Dec. 10, 1948).
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1) FILALI Kamel, Regional child instrument on the African continent: The African Charter on the rigths
and welfare of the child, op.cit, p 30.
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1) The U.N. Declaration of the Rights of the Child comprises a preamble and ten principles. G.A. Res.
1386 (X1V), 14 U.N. GAOR Supp. (No. 16) at 19, U.N. Doc. A/4354.
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') Geraldine Van Bueren, The International Law on the Rights of the Child, Martinus Nijhoff Publishers,
1995, p 35.
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l) H. Rodham, Children under the Law, Harvard Educational Review, 1973, p 487.

%) D. Weisberg, Evolution of the Concept of the Rights of the Child in the Western World, The Review of
International Commission of Jurists, 1978, p 43, 44.

%) Ibid, p 50.

4) Maggie Black, The Children and the Nations: The Story of Unicef, UNICEF, New York, 1986, p 56.

°) Samuel Jacob Stoljar, Children, Parents and Guardians, International Encyclopedia of Comparative
Law, Chapter 7, 1980, p 16-25.

6) H. Jolowicz, Historical Introduction to the Study of Roman Law, 2nd edition, London, 1961, p 118.
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1 A. Pappas, Introduction to Law and the Status of the Child, Columbia Human Rights Law Review 28,
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2) Black’s Law Dictionary, Revised 4th edition, 1968.

j) H. Foster A, Bill of Rights for Children, New York University, New York, 1974, P 76.

) Ibid, p 44.

®) John H. Plumb, In the Light of History, Dell Publication, edition 1974, p 132.

6) M. Philippe Aries, Centuries of Childhood: A Social History of Family Life, New York, 1962, p128.

7) Theodore Zeldin, France 1848-1945, Oxford: Clarendon Press, volume 1, 1973, p 124.

%) Slogvolk, The Rights of Children, Knickerbocker, no 36, 1852, p 23.

%) Linda. A Pollock, Forgotten Children: Parent-child relations from 1500 to 1900, Cambridge University
Press, 1983, p 234.
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l) Robert L. Geiser, The Rights of Children, The Hastings Law Journal, 28, 1977, p 13.

?) See, The Poor Law Amendment Act 1868 (UK); Prevention of Cruelty to, and Protection of, Children
Act 1889 (UK).

%) See, for example, the Act to Regulate the Labour of Children and Young Persons in the Mills and
Factories of the United Kingdom 1833 (UK).

*) Cynthia P. Cohen, The Human Rights of Children, Capital University Law Review, 1983, p 369, 370.

°) D. Hodgson, The Historical Development and Internationalisation of the Children's Rights Movement,
Australian Journal of Family Law, 1992, p 252.
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1) Ibid, p 254.

2) P. Alston, S. Parker, and J. Seymour, Children, rights and the law. Clarendon Press 1992, p 67.

%) P. Veerman, the Rights of the Child and the Changing Image of Childhood, Martinez Nijhoff
Publications, Doudrecht 1992, p 98.

%) Ibid, p 101.
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20

Al GsRY B Jikl) 5sha djlan ki | JoY) Juaid)

JUbY! Gsia & ausill s Llaill 385 8y5 Al s ccliiadly lipaedd) die )
Lol e AV Caaill oL

Gubi Ogeedy (Al asiall ALY 8 (Jehll s e Cpadlaall e el Jial) aag Y
Amnesty il saall dabiid cleall o3 Gn e JlbOU dually Adeall Anglal bl
& saaiall sl u,_mb ¢ua «Human Rights Watch " L) Gg4s 48" 5 International
AHAN) Gaplaal Gl 3sia Auhay Gl Lad —Joall (men Ajlae . o 250 (jamy 58l 454l
LY goiase GupS Lanyy Gl LsbllSs ¢ papnsst Jio @lls o (e o)l o gl sy
G Asall ) ol Jalall s b Lagyd dpaddl) agiiiay Cpupaall (e a3 2y Cdeleal)
.3 Save the children’ Jaby) 1,3l dakiiey cidsall gind) dadiio Jie Cilaliia (e lede o shiany

deb a8y Alalad) dadall Jlakal djles (gise uity lea ) dala 8 awsll A8l Jlkl IS
Slo Aaall Al Cua (i) Jsa Al Cagpes pdie aulill () 8 Ellen Key gaysad) jualadll
A3y Call gl Ghis G a8y aalail) ) intins (Aliinn Ciliadd pgl JULYI ¢

A cgsaiill Hslaiall e Jakall ) Sk Ty o8 eladall e LIS OIS ¢ plie sl 0l Al B
Caals ilaadlall ALl Bacia Jabie P o 2l (g g5 48] Gl o Jilal) sai o seda IS
A5 "Hpanl) o i 8 dpadal) clphil) Glaals o laal) slade e i s A 50 e
AORY) Zily adail) (8 Bal) Jikl dadl Geiall B el Cumy ikl Gsia b Al

O alEe Y113 5y 1912 bz aal A o) Jilall (S iy g e g

1) Ibid, p 176.
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#) Jean A. Pardeck, Children's Rights: Policy and Practice, Second Edition, Routledge, 2012, p 234.

5) Clark Butler, Child Rights: The Movement, International Law, and Opposition, op. cit, p 126.



Al GsRY B Jikl) 5sha djlan ki | JoY) Juaid)

Ol psaa Ja JULY) Jee alay saaidl Y A Dl dsag aie e w2l e
dahie b 021919 e caml el JukY) Gl cleall G Aabiadl 23050 Gl (1935
) Sl delia 8 5e iy Al 2ay Lad LS ¢adY) Apany Mia Jagp clS 4l gall Jaal)
1989" ale Jikll §gia 4l dalal) saxial

geina (& Jad Tt Ghalge ) skt ol Jilall e ) Ggiall el ) ASLa) GBgia i
DA o JWY) ) Gpulpadlly dpad) Ggiad) 5 AL (Bsin el aaiall YN 6 ¢ aljian
oe Aaald Bsin agd JULY! o) i A VW e LIS i) ) ) giaal) Aaadl) o8
o=l Warren Court s jla (1954 ol #o5 Wle Ally cdiaal) dpaa)l Ggall 385a
b e agiia ool Cojeay (JURY) O GAllal) oda & elui€ AN addadll (ulaag
- PACa saniall Y il e aabl) Qi Bypla e adaill 4y5luia dua s

Jiall Ggia Ay () 138 3¢l G JULY) dglead A LT Al (S5 Al e anlill ) i
JULY) Alee oK% opild Cisa bgysl e ds¥ Llaall ) dala 4 WIS ikl e 6 Ty
Hday painall Casiely Qlinall JUOU Ll alea 5f Ly el Cunad Adliie $5ilE a gaai

LS Ayl iy gl o oSa Y Jilal) i ¢

1924 alat digia oMe) 3B 8 Jikl) gsia 1l g a0

l) Ernest J. Bartell, Alejandro M. O'Donnell, The Child in Latin America: Health, Development, and
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1) Anthony Woodiwiss, Human Rights, Psychology Press, 2005, p 67.

2) Bertrand G. Ramcharan, Human Rights : Thirty Years After the Universal Declaration :
Commemorative Volume on the Occasion of the Thirtieth Anniversary of the Universal Declaration of
Human Rights, BRILL, 1979, p 165.

3) Ann Parry, Save the Children, Macmillan Education Australia, 2005, p 23.
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1) https://www.savethechildren.net

2) Jennifer Nault, Save the Children, Weigl Publishers, 2003, p 12.

3) Don Pendleton, Save the Children, Gold Eagle Books, 1986, p 25.

%) Lynda Mahood, Vic Satzewich, The Save the Children Fund and the Russian Famine of 192123 :
Claims and Counter-Claims about Feeding '‘Bolshevik' Children, Journal of Historical Sociology, 2009, p
55.
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1) Clare Mulley, The Woman Who Saved the Children: A biography of Eglantyne Jebb, Founder of Save
the Children, One world Publications, 2009, p 90.

2) League of Nations, Treaty Series, Volume I, p 84.

%) No. 5, 1919.

%) League of Nations, Treaty Series, Vol. IX 415.

®) League of Nations, Treaty Series, Vol. LX 253.
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1) See respectively Principles | and IV.

%) League of Nations, Official Journal, Special Supplement No. 23, Records of the Fifth Assembly,
Geneva, 1924, at 177.

3) Déclaration de Genéve, Union Internationale de Secours aux enfants, 1923.
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') International Legislation : A Collection of the Texts of Multipartite International Instruments of
General Interest,Volume 1, Carnegie Endowment for International Peace., 1931, p 45.

%) Academie De Droit International De La Haye, Recueil Des Cours, Collected Courses 1957, Volume 92,
Martinus Nijhoff Publishers, 1968, p 45.
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Development, UNESCO, 2008, p 23.
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%) Claudio Zanghi, La Protection Internationale Des Droits De L’homme. Liban, Librairie du Liban
Editeurs, 2006, p 29-30.

*) Michel Virally, Droits de I'Homme et théorie générale de droit International. In René Cassin
Méthodologie de Droits de I'nomme, paris, 1972, p325.



32

9l sl B Jidall gsla Llaa ek | J5Y) Juadd
Ol B paiine liaslaall cilS 558 028 e BEY) 48 gy S G i) s 35 (1965 ale
oalall Jsall seally Aaubidly Apaall Gaially alall  Joall seall Laa oAl o) Goinles

1966 sle dulall dmaal) Ciph (pe Laadlaie] 25l Al G Laa ¥ ciuslay) 3sially
Slady) Gsial allal) ooy 3B 8 Jakll geia Llaa @SB g

Aajall el A QL) Gsaad Jsall lll aled) JSell e Jilall g8ad Jsall o plall alisg
& Ly 4y Cagies () o Al (Bial) U gy JalaY) o) Tasey CalieW) @y aa (ARG A
2wl Apa 8 Jabl) Gay Gl L Lals L) (gin Slae J a5 Jsdl i e Bsjledl
sasiall ) Gl o S AUsil s opellan L) Bsia dglead sasiall adY) dashiie Geusl
alad saxidll asY) (e (Slnal o 2 alall gl 3 casia) ae) il o L6 Uil
sanall aeYl GBlisad Al CalaaY) e 3als OIS clgald s 8 L) giad (el gy 1945
Glise «o A A saniall wdY) Ain e o Paadl Gially Adsal Gaatlly Sl i
8 Gaiad e 3)l8 oS dpdall Gaiall callall a1 5o Laily chlen (o 385 Y sasall aeYl
olal O ) el Alea Al Alsia ¢ elaa¥ly colia®y) Guladll sasiall adyl el (Cangl)
e Gl Gsia dlaal
I Oyl @sial 44y g coldally galai®y) (ulaadl e a2l o cdlead) dujladl b
alll o (e pepll Jeg daniall aa¥) (Sl (e 68 salal) 2KaY g cidsl Al Gludy) Gsia dial

el cladle L) Gsin i old Al i gl Y1 Say cl€ (1946 e sl A

103 (o ¢ 1996 « il cmalal) cile salaall (s (L) Gsin jobias b lul (Bgaa jee [a ('
%) Philip Alston, Children's Rights in International Law, Cultural Survival Quarterly, vol. 10, no. 4, 1986,
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%) Roger Normand, and Sarah Zaidi, Human Rights at the UN: The Political History of Universal Justice,
USA, Bloomington, Indiana University Press, 2008. p 197.
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) Other United Nations agencies and U.N affiliated inter-governmental organizations concerned with
children’s issues include the World Health Organization (reduction of infant and child mortality rates in
developing countries), the International Labour Organization (the principal international body concerned
with child labour), the United Nations Educational, Scientific and Cultural Organization (promotion of

educational and cultural programs), the United Nations High Commissioner for Refugees (particular
interest in the wellbeing of unaccompanied refugee children in armed conflicts and natural disasters), the
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') G. Van Bueren, notes: “the high risk of conditionality” of the concept of children’s responsibilities set
forth in the two Charters and criticizes the responsibility “to respect parents and elders at all times” as
being “too unquestioning and general.” She adds, “[w]here family members are abusing or exploiting
children, to maintain that children are obliged to respect the abuser is a dangerous precedent.”

See, G. Van Bueren, The International Law on the Rights of the Child, op.cit, p 40.
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Rights, Transnational Publishers,1987, p 221.
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) Marc J. Bossuyt, Guide to the "travaux Préparatoires” of the International Covenant on Civil and
Political Rights, Martinus Nijhoff Publishers, 1987, p 546.
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%) Johann Bair, The International Covenant on Civil and Political Rights and its (first) optional protocol: a
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l) K. Hanson et A. Vandaele, Working Children and International Labour Law : A Critical Analysis,
International Journal Child Rights, vol. 11, n° 1, 2003, p 73.

%) Ibid, p 79.

%) V.Y Ghebali, The International Labour Organisation : A Case Study on the Evolution of U.N.
Specialised Agencies, Dordrecht, Martinus Nijhoff, 1989, p 45.
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1) These are children between the ages of 5 and 17 years doing some kind of work, which in some cases
may be permissible in terms of ILO standards, but in other cases is not permissible owing to the nature
and extent of the work. Some work is permissible as long as it does not cause harm to the child. See:
http://www.ilo.org/global/lang--en/index.htm

?) http://www.ilo.org/global/lang--en/index.htm

%) The Minimum Age (Industry) Convention (1919); Minimum Age (Sea) Convention (1920); Minimum
Age (Agriculture) Convention (1921); Minimum Age (Trimmers and Stokers) Convention (1921);
Minimum Age (Non-Industrial Employment) Convention (1932); Minimum Age (Sea) Convention
(Revised) (1936); Minimum Age (Industry) Convention (Revised) (1937); Minimum Age (Non-Industrial
Employment) Convention (Revised) (1937); Minimum Age (Fisherman) Convention (1959); Minimum
Age (Underground Work) Convention (1965).
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l) M. Bourdillon, B. White and W. Myers, Re-Assessing Minimum-age Standards for Children's Work,
International Journal of Sociology and Social Policy, 2009, p 45.

?) Article 1 of Convention 138.

%) Smolin argues that the Convention has an abolitionist approach to child labour, but unfortunately does
not define the evil that needs to be abolished:

David M. Smolin, Child Laundering : How the Intercountry Adoption System Legitimizes and
Incentivizes the Practices of Buying, Trafficking, Kidnapping, and Stealing Children, ExpressO; Wayne
Law Review, 2006, p34.
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') Bernhard Boockmann, The Effect of ILO Minimum Age Conventions on Child Labour and School
Attendance, Center for European Economic Research, 2004, p 45.

?) P. Alston, Labor Rights Provisions in U.S. Trade Law : “Aggressive Unilateralism™? », Hum. Rts. Q.,
vol. 15, n°® 1, 1993, p 35 ; Alston states that, given the multifaceted nature of most major child labour
problems, the solutions to them will almost invariably require action by a variety of actors both nationally
and internationally. The problems require government to partner with non-governmental groups, trade
unions, peasant groups, legal service groups, the press, educators, and other local community groups.
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on Human and Peoples' Rights, Martinus Nijhoff Publishers, 2011, p 345.

%) Art 22 ACRWC.

) Manisuli Ssenyonjo, The African Regional Human Rights System: 30 Years after the African Charter
on Human and Peoples’ Rights, op.cit, p 347.
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1) K.A Bentley, Can there be any Universal Children’s Rights, International Journal of HR, vol.9, No.1,
2005, p 107.

%) C. Himonga, African Customary Law and Children's Rights: Intersections and Domains in a new Era.
In: J. Sloth-Nielsen (Ed), Children's Rights in Africa, 2008, England: Ashgate Publishing Limited, pp. 73,
90.

%) Ibid, p 95.

%) See also article 15 of the ICESCR.
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by Article 5 of the CRC. See also, articles 14(2) and 18(1) CRC. See, furthermore on the recognition of
African customs and traditions that may impinge on the rights of the child, article 18 of the African
charter on human and people’ rights ACHPR.

%) Sections 30 and 31 of the constitution of south Africa of 1996.

3) Constitution of Uganda of 1995, section 37, and the constitution of Malawi, section 26.

4) See for example, the preamble of the Ugandan constitution; section 211(3), of the constitution of south
Africa.

°) D. olowu, Protecting Children’s rights in Africa: a critique of the African Charter on the rights and
Welfare of the Child, in : The International Journal of Children’s Rights, 2002, pp 127-136.
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l) See also, Hoebel, Fundamental Legal Conceptions in Primitive Law, Yale L. 1. 1942, pp 951, 966. For
a more recent assertion of the realist position, see Seidman, Research in African Law and the Processes of
Change, Los Angeles, African Studies Center, University of California, 1967, pp 12-13.

?) D. olowu, Protecting Children’s rights in Africa, op.cit, p 144.
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') Revue Africaine de Droit International Et Comparé, VVolume 9, Edinburgh University Press, 1997, p 45.
%) T. W. Bennett, Human Rights and African Customary Law Under the South African Constitution, Juta,
1999, p 122.
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!y Maurice Odhiambo Makoloo, Kenya minorities, indigenous peoples and ethnic diversity, Minority
Rights Group International, 2005, p 16, available at :
http://www.minorityrights.org/1050/reports/kenya-minorities-indigenouspeoples-and-ethnic
diversity.html, (accessed 1 June 2016).

%) G. Douglas And L. Sebba (eds), Children’s Rights and Traditional Values, Ashgate, Dartmouth,
Aldershot, 1998, p 90.



http://www.minorityrights.org/1050/reports/kenya-minorities-indigenouspeoples-and-ethnic%20diversity.html
http://www.minorityrights.org/1050/reports/kenya-minorities-indigenouspeoples-and-ethnic%20diversity.html
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1) Fact Sheet No.23, Harmful Traditional Practices Affecting the Wealth of Women and Children,
available at : http://ohchr.org/EN/Pages/Home.aspx
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l) F. Viljoen, International Human Rights Law in Africa, Oxford University Press, Oxford, 2007, p 261.

2 ) Save the children, Children and Young People as Citizens: Partners for Social Change, Save the
Children, 2003, p 9.

%) UNICEF, The State of the World’s Children: Children in an urban world, UNICEF, New York, 2012, p
14.
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') J. Sloth-Nielsen, Domestication of children’s rights in national legal systems in African context:
progress and prospects, in Sloth-Nielson, J. (ed.), Children’s Rights in Africa, Ashgate, Aldershot, 2008,
pp. 53-72.

2y UN Committee on the Rights of the Child, Concluding Observations: New Zealand,
CRC/C/NZL/CO/3-4, 2011c, para 11.
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l) UN Committee on the Rights of the Child, Concluding Observations: Ethiopia, CRC/C/15/Add.236, 1
July 2004, para 3.

%) Alfred Cockrell , The South African Bill of Rights and the 'Duck/Rabbit', Modern Law Review, Vol.
60, No. 4, July 1997, pp 513.

% UN Committee on the Rights of the Child, Concluding Observations : south Africa, CRC/C/
/15/Add.122 (2000), para 3.
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l) Alfred Cockrell, The South African Bill of Rights and the 'Duck/Rabbit’, op.cit, p 537.
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Y UN CRC Concluding Observations: Uganda CRC/C/OPSC/UGA/CO/1, 16 October 2008, para 3 &
First periodic report of states parties, Uganda, UN.Doc. CRC/C/65/Add.3, 2008, para 5.
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1) UN CRC, Concluding Observations : Uganda, CRC/C/OPSC/UGA/CO/1, 16 October 2008, para 4 (a).
%) Second periodic report of states parties, Burkina Faso, CRC/C/65/Add.18, para 4.

%) UN Committee on the Rights of the Child, Concluding Observations: Nigeria, CRC/C/15/add.193,
2002, para 3&4.
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1) Second periodic report of states parties, Rwanda, CRC/C/70/Add.22,para 3.

%) CRC concluding observations, Nigeria, UN.Doc. CRC/C/15/Add.193, 2002, para 3&A4.

%) UNICEF, law reform and implementation of the convention on the rights of child, 2008, p 4, available
at: http://www.unicef-irc.org/
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1) Law N°54/2011 of 14/12/2011 relating to the Rights and Protection of the Child and Law N°22/2011 of
28/06/2011 establishing the National Commission for Children, CRC concluding observations,

UN.Doc. CRC/C/RWA/CO/3-4, 2013, para 4 (b & c).

%) CRC concluding observations, Burkina faso, UN.Doc. CRC/C/15/Add.19, 1994, para 3.

%) The adoption of the 1996 Law on Education (Law 13796/ADP), of the 10-year Development Plan for
Basic Education (2001-2010), and of the Law establishing a new Penal Code (Law 4396/ADP); CRC
concluding observations, Burkinafaso, UN.Doc crc_c_15_add.193, 2002, para 3(a).

*) UNICEF, law reform and implementation of the convention on the rights of child, op.cit, p 5.

®) Second periodic report of states parties: Morroco, UN.Doc. CRC/C/93/Add. 3, 2003, para 3.
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1) Second periodic report of states parties: Sudan, UN.Doc. CRC/C/65/Add. 17, 2001, para 3.
?) Concluding Observations on Botswana's Initial Report, para 8.
%) Concluding Observations on Burundi's Initial Report, para 12.
) Concluding Observations of Comoros' Initial Report, para 10.
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1) Concluding Observations on Eritrea's Initial Report, para 25.

%) Concluding Observations on Ethiopia's Third Periodic Report, paras 47-48.
%) Concluding Observations on Malawi's's Third Periodic Report, paras 14.

) Concluding Observations on South Africa’s Initial Report, para 21.

®) Concluding Observations on Uganda's 2nd Periodic Report, para 18.

%) Concluding Observations on Rwanda's Second Periodic Report, para 8.

") Concluding Observations on Zimbabwe's Initial Report, para 12(a).
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1) Article 2 CRC.
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') AF Bayefsky, The principle of equality or non-discrimination in international law, Human Rights
Journal, 1990, p 13.
?) G. Douglas and L. Sebba (eds), Children’s Rights and Traditional Values, op. cit, p 246.
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1) R.Stern, The Child Rights to Participation — Reality or Rhetoric? op.cit, p 90.
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) Willems J.C.M (ed.), Development and autonomy of children: Empowering children, caregivers and
communities, op.cit, p 56.

?) Laura Purdy, In their best interest? The case against Equal rights for children. Cornell University Press,
1992, p 89.
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') D. Olowu, Protecting Children’s Rights in Africa: A Critique of the African Charter on the Rights and
Welfare of the Child in the International Journal of Children’s Rights, op.cit, p136.

) SE Merry, changing rights, changing culture, in JK Cowan et al (eds), Culture and rights:
Anthropological perspectives, Cambridge, Cambridge University Press, 2001, p 31.

%) C Nyamu- Musembi, How should human rights and development respond to cultural legitimization of
gender hierarchy in developing countries? Harvard International Law Journal, 2000, p 381.
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1) Noor, N.W., Health Consequences of Child Marriage in Africa, in EID Journal vol.12, No.11 2006, p
34.
?) G. Douglas and L. Sebba (eds), Children’s Rights and Traditional Values, op.cit, p 90.
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l) AA An-Naim, & J. Hammond, Cultural transformation and human rights in African societies, in AA.
An-Naim & J. Hammond (eds), Cultural transformation and human rights in African Societies, 2002,
London, Zed Books Ltd, p 13.

?) G. Douglas and L. Sebba (eds), Children’s Rights and Traditional Values, op.cit, p 98.
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1) Jack Donnelly, Universal Human Rights in Theory and Practice, Cornell University Press, 2013, p 45.
?) Vienna Declaration and Programme of Action, UN Doc A/CONF.157/23 ; 32 ILM 1661 1993.

%) Bangkok Declaration, para 8.

4) Universal Declaration, Preamble.
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') Jane K. Cowan, Marie-Bénédicte Dembour, Culture and Rights : Anthropological Perspectives,
Cambridge University Press, Nov 29, 2001, p 35.

%) Ibid, p 36.

%) MH Salmon, Ethical considerations in anthropology and archaeology or relativism and justice for all,
Journal of Anthropological Research, 1997, p 47.
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1) M. Dembour, Following the movement of a pendulum : Between universalism and relativism’ in: M.
Dembour et al (eds), Culture and rights : Anthropological perspectives, 2001, p 56.
?) Jack Donnelly, Universal Human Rights in Theory and Practice, op.cit, p 56.
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') D. O’Sullivan, Is the Declaration of Human Rights universal, Journal of Human Rights, 2000, p 98.

%) R. Howard, Evaluating human rights in Africa : Some problems of implicit comparisons, Human
Rights Quarterly, 1984, p 160.

%) B. Ibhawoh, Between culture and constitution : Evaluating the cultural legitimacy of human rights in
the African state, Human Rights Quarterly, 2000, p 83.
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1) A. Lloyd, A theoretical analysis of the reality of children’s rights in Africa: An introduction to the
African Charter on the Rights and Welfare of the Child, African Human Rights Law Journal, 2002, p 90.

2 -

) Ibid, p 93.

%) N. MacCormick, Children’s rights : A test case for theories of rights’ in MacCormick, DN (ed), Legal
rights and social democracy : Essays in legal and political philosophy, London, Clarendon Press,1982, p
154.
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') Fombad, C Manga, Protecting children’s rights in socal science research in Botswana : Some ethical
and legal dilemmas, International Journal of Law, 2005, p 102.
%) Ibid, p 104,
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1) M. Dembour, Following the movement of a pendulum: Between universalism and relativism, op. cit, p
56.

?) Ibid, p 57.

%) Ibid, p 59.

%) Ibid, p 60.

®) See generally, AD. Renteln, The unanswered challenge of relativism and the consequences for human
rights, Human Rights Quarterly, 1985, p 51.



202

1989 alal sasial) aay) 480N ) 8 Jik) (5 58a Llaa | ) Juadl)

Clainally AaiiY) Sl e Gl ey Ayl Aplas e o8 amg V' ol Adaadle ) caalig
Cilaliaall 2 L) (Kaall (o S 13 WG5S o oy )l angill ey 8 (e AV il s
) Claluall Loagl aagi ccagndll G i) dllia (5S84l e a2l e el 8
s Casallall DAY ulaall daa o Giaill Cladina) paes J (0 Lo Jperall’ 4853840 3l
Yol sl i ¥ ABDRY) Ml dliey e e Alaiia el Daer 4l ) Galis
J Al
Gaall gl paniy idajlaall HISEU Jobiial liia¥) Sy skl dule dala @llia ¢ I
John Stuart casall e s (laddtiy b iy leaselay Gludl) Gia agh Aalsie dysudiy 2aad ]
adl g gyl aSall ALK Aadll (f (gl sed cApalll sda skl AlaadU Ul i Mills
sy ) sa aliaY) Gaten Cilge gl o) sl e bl s e Ba e daay (S
2 Jsiy LS il (o A Aal (gl 3G i Lo cslpm 2 (o danglay Blaly iy
(lly day ey Ysanas DlS Gl 058 oly eVl SISV A jlae pladlaal (e lgle GBiie A
Aly il Caige (& Gadall cpmiy I Y occpilall SIS 8 e JalSIb baia iy Ladie s
Cila J8 e AORY) A8 [k e ¥ 3aY Cs B el oA laalld ¢ uad paaS skl
Llaall Jal e daepd Al oSY) o Mills siing LS clgaa U1 3 Vouud (3l o a¥) o S) ol caalg
2L oAY) el Jy of oS Vs Tl e
g opiny Lo 2wy o¢8 Mills 5 Dembour aa 8 g3l zeall n Gy An-Na’im Gilealis
Ay oY) Bsial Jal) SUail dsbia a5 sed (L)) Gsia Dleny asgie b LGN 2

Tpulad llas aulii Clecinally ) caalsl) g5y Slamgadll (e aipl) e 4l dey) e

1 -
) Ibid, p 55.
2) JS. Mills, On liberty, in : M. Warnock (ed), Utilitarianism London, Fontana, 1962, p 126.
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) AA. An-Naim, Problems of universal cultural legitimacy for human rights, in : AA. An-Naim & FM.
Deng (eds), Human rights in Africa : Cross-cultural perspectives Washington DC : Brookings Institution,
1990, p 76.

%) Ibid, p 78.

%) Muthoga, Analysis of international instruments for the protection of the rights of the child, in :
Community Law Centre (ed), International conference on the rights of the child : Papers and reports of a
conference convened by the Community Law Centre, Cape Town, Community Law Centre, 1992, p 123.
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Y DM. Wai, Human rights in sub-Saharan Africa, in: A Pollis & P Schwab (eds), Human rights: Cultural
and ideological perspectives, New York: Praeger, 1979, p 115.

%) M. Mutua, The Banjul Charter and the African fingerprint: An evaluation of the language of duties,
Virginia Journal of International Law, 1995, p 339.

%) PJ Magnarella, Assessing the concept of human rights in Africa, 2001, Journal of Human Rights and
Human Welfare, p25.

" AS. Preis, Human rights as cultural practice: An anthropological critique, Human Rights Quarterly,
1996, p 286.

®) A. Armstrong et al, Towards a cultural understanding of the interplay between children’s and women’s
rights: An Eastern and Southern African perspective, International Journal of Children’s Rights, 1995, p
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®) W. Ncube, The African cultural fingerprint? The changing concept of childhood, in: W. Ncube (ed),
Law, culture, tradition and children’s rights in Eastern and Southern Africa, Sydney, Ashgate, Dartmouth,
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) Thus, eg, the birth of a child will be greeted with elaborate procedures whereby ancestors who live in
the spirit world are called upon to take care of the child as it makes its journey through life. Ceremonies
which ensure this protection are conducted throughout the child’s life.

%) 1. Kellner, Under the knife: Female genital mutilation as child abuse, Journal of Juvenile Law, 1993, p
118.

3) AA. An-Na’im & J. Hammond, Cultural transformation and human rights in African societies, op. cit, p
13.

%) TS. Elliot, Notes towards the definition of culture, London, Faber and Faber, 1948, p 34.

5) B. Malinowski, Culture, Encyclopedia of Social Sciences, 1931, p 62.
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(ed), Human rights in cross-cultural perspectives: A quest for consensus, quoting Prestwick, 1991, p 251.
%) T. Lindholm, Coming to terms with tradition’ in H. Hoibraden & I Gullvag (eds), Essays in pragmatic
philosophy, Norwegian University Press, 1985, p 103.

%) C. Geertz, The interpretation of cultures, New York, Basic Books, 1973, p 49.

*) G. Fisher, Mindsets: The role of culture and perception in international relations, Yarmouth, ME:
Intercultural Press, 1988, p 46.

5) J. Eekelaar, Children between cultures, International Journal of Law, Policy and the Family, 2004, p
178.

%) B. Ibhawoh, between culture and constitution: Evaluating the cultural legitimacy of human rights in the
the African state, op.cit, p 134.
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?) E. Okupa, Ethno-jurisprudence of children’s rights: A study of the Himba of Namibia, unpublished
PhD thesis, University of London, 1996, p 299.

%) P. Alston & B. Gilmour-Walsh, The best interests of the child: Towards a synthesis of children’s rights
and cultural values, Innocenti Studies, UNICEF International Child Development Centre, 1996, p 34.

*) W. Schabas, Reservations to the Convention on the Rights of the Child, Human Rights, Quarterly,
1996, p 472.
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p 76.
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) For example the Universal Declaration on Human Rights, the International Covenant on Civil and
Political Rights and the International Covenant on Economic, Social and Cultural Rights.

%) T. Hammarberg, The United Nations Convention on the Rights of the Child And how to make it work,
Human Rights, Quarterly, 1990, p 97 to 99.

%) Children's rights were contained in the Declaration on the Rights of the Child 1924 and 1959, but they
were non-binding, and rarely incorporated into municipal law, thus the impact was rather limited and
symbolic. The Declarations were aspirational and framed children's rights in broad terms.

Deidre Fottrell, One step forward or two steps sideways ? Assessing the first decade of the Children's
Convention on the Rights of the Child, in : Deidre Fottrell (ed) Revisiting children's rights. Ten years of
the UN Convention on the Rights of the Child, the Hague ; London : Kluwer Law International, 2000,
pl23.

*) Handyside v UK ECHR (7 December 1976) Ser A 24 ; Nielson v Denmark ECHR (28 November
1988) Ser A 144. But compare the approach taken in the USA : Tinker v Des Moines 393 US 503 (1969).
Fottrell, op. Cit, p 11.


https://www.google.com/search?tbm=bks&tbm=bks&q=inauthor:%22Deidre+Fottrell%22&sa=X&ved=0ahUKEwivhs-b6YPLAhUF2hoKHeaQDQsQ9AgIHzAA
https://www.google.com/search?tbm=bks&tbm=bks&q=inauthor:%22Deidre+Fottrell%22&sa=X&ved=0ahUKEwivhs-b6YPLAhUF2hoKHeaQDQsQ9AgIHzAA
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1) This is contentious, yet through the application of the CRC at a domestic level and the jurisprudence
that has emerged, the rights contained therein can now be considered norms of customary international
law, such as those (comparable) rights in the Universal Declaration. See : Wako, S. Amos, Towards an
African Charter on the Rights of the Child, in The Rights of the child. Selected proceedings of a
workshop on the draft convention on the rights of the child : An African perspective, Law Journal,
Nairobi, Kenya, 1992, p 41.

%) Some of the reasons for the need for an African Charter include the fact that during the drafting process
of CRC, Africa was underrepresented. Furthermore, specific provisions on aspects peculiar to Africa were
not sufficiently addressed in the UN instrument. Some of the peculiarities of the African situation were
omitted from CRC, such as the situation of children living under the (then prevailing) apartheid regime in
South Africa ; practices and attitudes having a negative effect on the life of the girl child ; and widespread
harmful cultural practices in African society, such as female genital mutilation.

%) OAU Doc. OAU/CAB/Leg/67/3/Rev 5.



272

Ll b ikl (§ghat L5silal Aglaad) | J5¥) Juadd)

Jua¥) GasSiy JULD 3giall aseia sai el AlalSia Cilaalie Ao adiny dY) Jakll (3l
Basly A3hy b — L8 dpelanlls dpnlai®¥ls )y dadl Gl — GlusY) (§5aal duaal)
o(4 saldl) "IV Loy sl leadl) Jilal) sllas a8l 8 adyg Al ool dapl o anys
agially dileyl g0 JUubY) Ga ddpmall claadll 5 Gall (11 saldl) aledl) 3 JUbY! Ga
Z ikl il gpae s ¢15)leall adil) chluyleall i Gall ¢ i) Jlak )y Jlaly)

pasaidl Jikll Ggia Dlea e o oy GLLY) Joall O e paiy Y Gl o WS
DLy ASEY) el 35 Caly lede Bl 3 LYY Jsal 13885 CLdell Glsl i el
ool Jakl) s Glea 2l gyppall o 4l Cng Ll pay il (G ghay Aileid)
Gl e auins (8 5okl aloy Lid) cdasl i (i d) JULY Cipea s Gl (358 (g5l
2 oal Gl b Jakl

pile oall] dia s Al 5V Apal8Y) dadiiall oa LAY saagl dadiie o SAL sl
a5 \glalially o sl Il g JUbSU cilileas L) Bsia bl apaiy (Jilal) (3giny ine

Leesd (o Bapall L) 3siay aldl) LelSlin Ll dalate JS8 (el L)y pm IS 281 (B
gl o Aol Y] Jla L Lhialle Cimay o W clgiallas b e ) il V)

b cmadill P& e chanally dlgeal djaa b Jikl) 3a Jha) Ju e Joall J9 el

!y art 21 ACRWC.

%) art 31 ACRWC.

%) Art 18 (3) African Charter.

) Children's rights are different form adult rights, because they include protection, hence the need for a
specific charter dealing with children’s rights.

®) On the African Children's Charter as an African, supplement to the CRC, see F Viljoen, Supra-national
human rights instruments for the protection of children in Africa : The Convention on the Rights of the
Child and the African Charter on the Rights and Welfare of the Child, Comparative and International Law
Journal of Southern Africa, 1998, p199.

®) Despite an attempt to draft a European Convention for the Protection of the Rights of the Child. This
draft was issued in January 1984 by the International Union for Child Welfare (IUCW). In 1979 the
Assembly of the Council of Europe had proposed the creation of a European Convention on the Rights of
the Child, but was not followed up by the Committee of Ministers. Geraldine Van Bueren, The
International Law on the Rights of the Child, op.cit, p 87.
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1y Art 26 African Children's Charter : Protection against Apartheid and Discrimination. The CRC does
not include such a provision, as apartheid was a problem specific to Africa and of no concern to other
regions. Art 21 African Children's Charter : Protection against Harmful and Social and Cultural Practices,
which similarly is region specific and could not be agreed upon during the drafting process of the CRC.
Although the significance of these provisions is somewhat marred by art 1(3) : Any custom, tradition,
cultural or religious practice that is inconsistent with the rights, duties and obligations contained in the
present Charter shall to the extent of such inconsistency be discouraged (my emphasis). States only have
the obligation to discourage inconsistent cultural practices.

%) As referred to by J. Essombe, Legal Advisor for the African Commission at the African Contexts of
Children's Rights Seminar in Harare in January 1998, Ngone Diop Tine & Judith Enew in : The African
Contexts of Children's Rights Seminar Report, Global Gutter for Childwatch International and
CODESRIA, 1998, p 45.

%) There is still little debate amongst economists about the precise effects on children of economic
policies, including structural adjustment and national development plans. It is insufficient to grant
children rights with little means of implementation, states need to be prepared to effectively implement
such rights. The Children's Budget in South Africa examines the extent to which the government is
prioritising children in policy planning and budget allocation. For a detailed discussion see : The African
Contexts of Children's Rights Seminar Report, Global Gutter for Childwatch International and
CODESRIA, 1998, p 20.

%) African involvement in the drafting process of the CRC was limited. Only three African states
participated for five of the nine years that the working group took to draft the final proposal.
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1) preamble of charter

%) Children should not be regarded as property. Traditionally, this has been the case. In most areas the
economic value of bride betrothals varied according to the beauty, education and social status of the girl.
Elsewnhere, concepts of parental rights have been replaced by the notion of parental responsibility. But in
Malawi the child either belongs to the father's side or the mother's side according to tradition.
Kamchedzera Garton & Sandifolo, The rights of the child in Malawi : An agenda for research on the
impact of the United Nations Convention in a poor country, International Journal of Law and the Family,
1991, p 5.

See also, B. Thompson, Africa’s Charter on Children's Rights : A normative break with cultural
traditionalism, International and Comparative Law Quarterly, 1992, p 41.

The doctrine of parental authority over children is strongly present in contemporary Africa, and children
are often perceived as the property of their parents or legal guardians : KCJM. Arts, The international
protection of children's rights in Africa : The 1990 OAU Charter on the Rights and Welfare of the Child,
African Journal of International and Comparative Law, 1993, p 45.
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by Article 2 ACRWC.

%) Ramphal Mxolisi Sillah and Tawanda William Chibanda, Assessing The African Charter on the Rights
and Welfare of The Child (ACRWC) As a Blueprint Towards the Attainment of Children’s Rights in
Africa, IOSR Journal Of Humanities And Social Science (IOSR-JHSS), Volume 11, Issue 2, 2013, p 52.
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%) Amanda Lloyd, A theoretical analysis of the reality of children’s rights in Africa : An introduction to
the African Charter on the Rights and Welfare of the Child, op.cit, p 11.
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%) Bernard Connen, Problémes spécifiques concernant les droits des réfugiés, situation juridique au regard
de I’état civil, R.J.P.I.C., no 3, juin 1983, p 586-602.

%) Rapport du Secrétaire général des Nations Unies sur les enfants et les conflits armés : UN Doc.
S/2002/1299, 26 novembre 2002, para. 41-47. Le rapport mentionne aussi les situations en Colombie, en
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1) Vincent O. Nmebhielle, Development of the African Human Rights System in the Last Decade, Human
Rights Brief, Volume 11, Issue 3, American University, Washington College of Law, 2004, p 45.
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) Mary Ellen Tsekos, Human Rights Institutions in Africa, Human Rights Brief, Volume 9, Issue 2,
American University, Washington College of Law 2004, p 45.
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) AA. An-Na’im (ed,), Human Rights under African Constitutions : Realizing the promise for ourselves,
University of Pennsylvania Press, 2003, p 54.

%) R. Murray, Human Rights in Africa : from the OAU to the African Union, Cambridge : Cambridge
University Press, 2004, p 43.
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) In a speech delivered in Banjul, Gambia April 18, 2012 “for an Africa fit for children” by Mister
Cyprien Adebayo Yanklo First Vice Chair of The African Committee of Experts In
Cmttee/ACRWC/2I1.Rev2, Guidelines for initial Reports of States Parties, Available at
http://www.africa-union.org/

?) Speech delivered in Banjul, Gambia April 18, 2012,“for an Africa fit for children” by Mister Cyprien
Adebayo Yanklo First Vice Chair of The African Committee of Experts. Available at :
http://www.africa-union.org/
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%) Kamel Filali, Regional Child Rights Instruments on the African Continent : The African Charter on the
Rights and Welfare of the Child, op.cit, p 43.
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by Procedures for the Consideration of State Party Reports (2005). Available at :
https://www.crin.org/en/sites/default/files/images/docs/Reporting_Guidelines

?) http://www.africa-union.org/

%) Guidelines for Initial Reports of States Parties (2003), available at : http://www.africa-union.org/
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') Frances Sheahan, Advancing Children’s Rights, A Guide for Civil Society Organisations on how to
engage with the African Committee of Experts on the Rights and Welfare of the Child, Second Edition,
Save the Children Sweden and Plan International 2010, p 41.

%) Ibid, p 51.
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1) Civil society and the African Union towards a continental advocacy strategy for World Vision, World
Vision africa, 2007.
%) Article 7 ACRWC.
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1) Children as change agents : Guidelines for child participation in periodic reporting on the Convention
on the Rights of the Child, World Vision, 2008.

%) “So you want to consult with children'? A toolkit of good practice, Save the Children, 2003, available
at: http://www.savethechildren.net/alliance/resources/%20childconsult_toolkit_final.pdf

%) Networking for Children’s Rights : A Guide for NGOs, 2012, op.cit. p 32.
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') Guidelines on the conduct of investigations by the african committee of experts on the rights and
welfare of the child, available at : http://www.africa-union.org/

%) Article 4 of the guidelines on the conduct of investigations by the african committee of experts on the
rights and welfare of the child.

%) Ibid,Article 6.

) Ibid,Article 10.
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1) Article 7 of the guidelines on the conduct of investigations by the african committee of experts on the
rights and welfare of the child.
%) Article 44 ACRWC.
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') Guidelines for the Consideration of Communications (2006), available at : http://www.africa-union.org/
2) Annette Weber, Uganda, Abducted and Abused: Renewed Conflict in Northern Uganda, Human Rights
Watch, 2003, p 73.

%) See Communication 87/93, Constitutional Rights Project (in respect of Zamani Lakwot and six others)
v Nigeria, Eighth Annual Activity Report of the African Commission on Human and Peoples' Rights.
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') Article 44 ACRWC.
%) Guidelines for the Conducting of Investigations, op.cit.
%) The Centre for Human Rights versus Uganda.
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') Philip Alston & John Tobin, Laying The Foundations For Children's Rights, United Nations Children’s
Fund (UNICEF), UNICEF Innocenti Research Centre, 2005, p 35.
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%) Concluding Observations on Uganda's Second Periodic Report, paras 12.
%) Concluding Observations of Kenya's' Initial Report, para 10.
) Concluding Observations on Namibia's Second Periodic Report, para 9.
®) Concluding Observations on South Africa's Initial Report, para 15.
®) Both protocols were adopted and opened for signature, ratification and accession by General Assembly
resolution 54/26, May 2000. Both the protocols are now ratified by almost 120 states.
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') Adopted by the Assembly of Heads of State and Government of the Organisation of African Unity, at
its Sixteenth Ordinary Session in Monrovia, Liberia, 17-20 July 1979.

%) OAU Doc CAB/LEG/24.9/49

%) Frans Viljoen, Africa's contribution to the development of International Human Rights and
Humanitarian Law, AHRLJ, Volume 1, No 1, 2001, p 34.

*) Reference to Art 1(3) of ACRWC by D. Chirwa, The Merits and Demerits of the African Charter on the
the Rights and Welfare of the Child, op.cit, p 158.
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') Art 21 of ACRWC.

%) Art 22(2) of ACRWC.

%) Art 21 of ACRWC.

) Art 27(1)(b) of ACRWC.

°) Art 11(6) of ACRWC.

®) Art 26 of ACRWC.

") D. Chirwa, The Merits and Demerits of the African Charter on the Rights and Welfare of the Child',
The International, op.cit, p 159.

8) D. Chirwa, The Merits and Demerits of the African Charter on the Rights and Welfare of the Child,
op.cit, p 162.

%) Art 13 of ACRWC.

10) D. Chirwa, The Merits and Demerits of the African Charter on the Rights and Welfare of the Child',
op.cit, p157.
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1y Art 30 of CRC.

2) D. Chirwa, The Merits and Demerits of the African Charter on the Rights and Welfare of the Child',
op.cit, p157.

%) Art 31 of ACRWC.

) D. Chirwa, The Merits and Demerits of the African Charter on the Rights and Welfare of the Child'
op.cit, p163.
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!y www.africa-union.org

2) Dinah Shelton, International Law and Domestic Legal Systems : Incorporation, Transformation, and
Persuasion, OUP Oxford, Sep 29, 2011, p 345.

%) Amanda Lloyd, The first meeting of the African Committee of Experts on the Rights and Welfare of

the Child, op.cit, p 134.
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l) General Comment No. 5, 2003, General measures of implementation of the Convention on the Rights
of the Child (arts. 4, 42 and 44, para. 6).
%) A critical role of the UN Committee on the Rights of the Child, whereby it looks at domestic legislation
that implements provisions of the CRC.
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Al

82V o3a ¢ lad) e (2) 5 () (1) 27 salally Glay Lad 3 ansl s oaladl G AV 340

JERY) Py Gl ) () 5 (=) 34 salal b AEEY) Leariind 1 A DU sle i

1 Art 27 ACRWC.

%) Art 34 CRC.

%) Art 27/A and B ACRWC.
) Art 34/A and B ACRWC.
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Lisal jig @l of e a2l o @il 3 asmge e “AEEN] (e 36 2kl olall sl
oai 481 (Bl e 15 3aldl) sabaiBY) Plaiuy) JI8a JSy winll Plaiu) 1 Lals
Can Y 138" Jidd ed Jlie dgag ade (e )l e daley syal Dlaa o 36 sald)
Sia oY Jikall dleall (g5ina i o 58l 4l Glad) U (e Jiles oS Jlie) cadl) ) ol
eVl sl s oladll Py JISE e HaT S8 (Jiid) 8 Gaay 8 D) 1
223 5ol o383l (e 29 Bl Lgae Jolati ) JUikY) Gilaia) Allse e Slmd (JkYL
SILAEN) (e 35 salall b Lyl

JULY) GUSA] aseias o @l e (924 sald) & sani of Sa JURYL iyl aseie
U 4 WS dplas pe pabe¥ GUY) andivn Vs Jald asede s Gl J8 e Jesinal
Gallaay dpaall calsall Ly 1980 alad slay 4l e A cpsd) aal J8 (e Jila Callaia)
EBAY
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Ll oyl e aafiall alall yaeill e el A ol o oSy s A8EY) J8 (g

) Art 27/1/B and C ACRWC.
%) Art 34/B and C CRC.

%) Art 36 CRC.

) Art 15 ACRWC.

®) Art 39 ACRWC.

%) Art 35 CRC.

') Art 24/D ACRWC.

%) Art 28 ACRWC.
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ZhaY) 13 ABEY1 8 eaas Y ey Joudll & JULY! Jlenisd lad (i Gl (g (1)29 52l
il gl aand acappeiy Jalall saly s of Sar Jeall 3a Jie digall b 4 4 G
AN s aall a5 o (Say Dl 8 JWUY) sl o (e all ey sinally dgalall
e Bl 3 ac @l oda ol 13 Lol Laaly (pad ¢ Jlallys @y 50 @IS Caany a5 V)
Al 1 Jie zha) ST i) (e sSy 38 CGllnaly lanY) call Olsie caad 29 ol
i Ll e gl of (fay 4l liels FADLALY) Jeall cilujlesy lan ) salll b Salal
223 Y Gl 0o () 29 2ol G e a2l e il Jaill Sa La (P! JIRE e el
oo AEEY) (50 36 saladl 5 (1) 32 salall (e Galiing of (Se Jilae 2y ABEY) 5 bl halas
Blead) ssise (g0 s Y 43S Apmpn g Aad 53 Y3l () 29 salall Sk ¢ i) Gyl e

el A8 4 cilay (53)

by Art 29/A ACRWC.
%) Art 15/1 ACRWC.
%) Art 32/1 CRC.

) Art 29/B ACRWC.
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Ciaga B el pglgial Aime CSIEH) asady (55lC8 maty JELI Glaesy LS bkl el
APLEaY) Lei¥sS g 05 A8 )y (Slal)

ap alall Daall Y daliiie )& iy Aejle a1 (3lially A8EY) & GlLY) Jsal) aea

il Caelpn Cphall Asall (s )8 JS Ll (asdiy clagad 3l Geaall Jlec) 488 e
SAlis a5 8 Lghea i

Jilal §sia ABEY ClSlen) Cigan g o Al Bl (glSal) 4l of Ll gpialll Sl
+Jihll old)y (§saal 8 (Ll
Cun cllae EOU PA (e Legin 3smsall Gl e G Gla (I 3yl Conall 1aa
Jilal) (3 gial dpaal) Aiallly & 8Y) Jikall oliyy Gein ohpd Aialy Capadll J5¥) Callad) & Jslis
eha) 4 Joli I Cllaal) Ll ¢ ) allas  SBI Clladl) b Jsbig clagins Gaoill b (imaiasa

.&}\Sﬁﬂ\


http://www.ohchr.org/AR/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx
http://www.ohchr.org/AR/ProfessionalInterest/Pages/CRC.aspx
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A0 Alsal) Alglly cJilal) 3sia Aiad ) LealSal i o L Jak (§ia A8 Cingas
i b Al il iU s (s3a e GhLY) Jsall (o il sl & e A8EY) Min e
LAY o2a

oy (UERY) JsSsioul) e IS Caage o Al il il Jakll Ggia dial aiad Gl
On peDhiuly agiling JULY) ay Ol (LERY) JsSiglls cdalad) clelil) 4 JulY) sl
Al sl 2l

Agiaa diad o L) " e Gl e 32 30ldl 8 1990 alad Jedall ggéad &y8Y1 Glsal) ai LS
(GBlall s e 3l & GLLY) Jsall (e Gt IS Agpsn i ST LAY Jil) Ggiag
Apesall ye cilalaidly A1 e DLl il

A g 8l G aafill (e e il Gl J sl
Ay i) Jahl) ol (58a sl Aiat :J Y £ 40

25 oial AR Gl Jlee) aa)l 2001 Llign & Jkall oliyy 3sia ehpd Al sy
SOkl olays 3siad A1 laal e 46 132 (e dsall Lhee dapda 2aa ¢ Jilall

GslSE & Lol sy comale JS oY) alaiDly cJsall e lug b Aalad) dpnanll byl 2iall) o0
C el (e 44 5ald) ey Jilall G gia Sl (e Wil ) L) Aluall Jilal) (3 gis Sl

Blaall (2 3l Bedall djlany el A Jikll olhys Gsia elpal AapEY) daalll s Sy

2 ot Al Leiilla gy (Jalall olays (35al iy 8Y)

') African Charter on the Rights and Welfare of the Child, OAU Doc CAB/LEG/24.9/49(1990) ; adopted
11 July 1990, entered into force 29 November 1999, art. 32-46.

%) Ibid, art 44.

3) Frans Viljoen, International Human Rights Law in Africa, op.cit, p144.
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(Al ey 2w Al Claga
G Aol 16 A L 4 JWaY) 2y Al andY) Jikall ag Cle giage daalll las Gl
Pl Cising Suge G 188 cpll) (k)

2001 Blisa & oY) gy e s e gand (Guaind Apale Cilysd (A Lisin (ipe Diall) aaiad
We s ¢l 8 oyl Agn o ol Al e e o oy dale yue Clygn diay o) Lall) i
Caaall Gl e 5l g AT gume g0 8l Ll —LUT Ganl sl i 8 ciludal sian L

(g aed 3a) (5288 Gulaall agaiinyg Apaddll agibiay Gleny dyud 11 (e dialll Galls
Bay casndlly Gludy) Gsial 4a)fY) Lalll Sy A@yfY) Jsall eluy)l dalall dpmaall agisiy
el daad ¢ loae§ e sale

Peligaill e cue st g of Liall Bl e 45 52l Canse

(Giaal) 3 3l Jilal 3k IS aclhe e —

1) Art 45 ACRWC.

?) http://www.acerwc.org/achievements/ , (accessed 12 September 2016).

%) Rule 1 of the rules of procedures of the commette, Cmttee/ACRWC/II. Rev 2, p1.

4) Frans Viljoen, International Human Rights Law in Africa, op.cit, p 145.

®) Article 3 of the guidelines on the conduct of investigations by the african committee of experts on the
rights and welfare of the child under article 45 of the african charter and article 74 of the rules of
procedure, Available at : http://www.acerwc.org/achievements/ (accessed 05 September 2016).



http://www.acerwc.org/achievements/
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S Jaka

e sl ) lagil) dnd 3anall il e lasles 4 a2 UK 5y Jsall (e Alaldl) calkss
Al (@A) Clawge sl Al Lulal) e ddla) cloglae Lyl Gl o Ledy cdialll Gaias
Al 33l ulall g Cilagles Cpacal Asall el of Load Leds ¢ el pinal) ilalaiag
Paaall il b b Slua gl

le 3y dllee) o (b D maly Jakall olays Gsiad a1 el & abLY) Jeall a5l
sing 2001 & lelee Lalll iy G clgin EDE S Bye ()50 i & e Guaaill (g
dal e Alead) (U e il bl Jeall i 5S 30y dalll cogd 2016 (sl
(N Sy 2014 ale ala 8 ) ekl Sbae o plEl) sl Al allad) Goaal)
Ll elow 3 Ao Js2 5 el a4 algl s Cayh A 47 Jdeal (e dgo 32 s
Sl il cssadiysag ¢ pan lgie dysally 41Y)

pi IS 8 Sl pald ) jie gt 2352008 sle b L Aediall il k) dalll ey

! Ibid, art 8.
%) Ibid, art 22 et art 23.
%) http://www.acerwc.org/acerwc-26th-session-opens-in-addis-ababa/
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S ek Ay sl e Ay oY) L Cainy Al deSall e ciladiidll ff cle sanall i 2L
GBI Giall e Ba (5l lgil Gageads diall €8 ey ) agudil JULY) o dasial) adY)
JEa) Jaaes e cRialll cladla e Lo of CallY) Jpall colld way “44 2Ll Can gy ¢l
alall o3y dajle Lo it ¥ yeas

oo wadll o gpald Akl ) Jall) o6 of Al &l Dl gieay ) @l pal
Gsin LS Cingay (55188 Isaaiy o JUakSU Rialll slimel (o sime agd) asion o (s o)
DAY MY b gme agilen oS5 o () daadlall sy

dalias dal (e leaty 43l (5580 asia il 13) lgililgn () s dunaall o Aol (5o aai (S

A0l 5yeal) slaa) Foli oo el 4D U8 Lalll e liae ] paead (€80 Jusfig ¢ Liadl) Jalal

') Frans Viljoen, International Human Rights Law in Africa, op.cit, p 344.

%) Art 44 ACRWC.

%) Guidelines for the Consideration of Communications Provided for Article 44 of the African Charter on
Ehe Rights and Welfare of the Child, ACERWC/8/4, chapter 2, art. 1 (1) (1), op.cit.

) Ibid.
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yaall o Jalll Ggia dleny ity GhlaY) Joall e 4 gls el Jakall (3 s 48l (o5
il ANl allas Lild laat¥) ff Gaaadll Gyl e A8y oda Jsall gan) Jai Ladind ¢ Jidagl)
ol Gyl (e aiall calieV) o (JI5Y) sshal) (gem ol 138 oS0y el 35l sl Jlecls
- Agleall Alaal) (lase 8 L il (gym of Glaal LalS

Adsal) Lgalalll Al sac Lusalls aomniil) 1) Ui Jalall (3 gaad 4l gall 28N 8 CalylaY) gl
SN AEayl A lgle Gagaid) Ggaally Al Jals Jila J$ 2 Glaal dyyg pall ulall Aoy

CHRY) Jpall s (ye LalSal 35 ey lll dsal) o L) (e Ao Aind ¢ 05 5,891 038 (8

Y Ibid.
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Al Aialll s fig Agall (e paial) il Alall il Cilaslaad) Auhyys @iliall Gasdy Lialll o6
oliy clesSall 3ypi) Dalll s LS cdlall ey )lally laglaadly ladlaely dpesSall culalaial)
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Acigin Gaed JS Bye duygn )l A Jall

1) United Nations Convention on the Rights of the Child, G.A. Res. 44/25, U.N. GAOR, 44th Sess., Supp.
No. 49, at 167, U.N. Doc. A/44/49, 1989, art. 43 (2).

%) Ibid, Art 44.

%) Human Rights fact sheet n°10 : The Rights of the Child, (Rev.1), center for human rights, Geneva,
1997, p 8.

N Ibid, p 9.
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Wy Jalall (3gia Aial 1) lgwdn ) pyll) 8 Gl aey 250 oy o JsSsiopll lSal daml gaiasl

Skl sis Aall a0 LUl (ge 74 2l (1
%) Stephen N. Achilinu, Do African Children Have Rights? A Comparative and Legal Analysis of the
United Nations Convention on the Rights of a Child, Universal-Publishers, Florida, 2010, p 42.
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') UN.Doc. CRC /GC/2003/3, March 17th, 2003, p12.

%) General Guidelines for Periodic Reports : 20/11/96. CRC/C/58, adopted by the Committe on the Rights
of the Child on 11 October 1996, available at :

https://www.crin.org/

3) UN.Doc. CRC/C/121, December 11th 2002, p 4.

CJakall 3sis 480 (pe 2 58l 43 5ol (4
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%) For instance : General Discussion on the issue of “Social media and children's rights", took place on 12
September 2014 during the 67th session of the Committee at Palais des Nations. Available at :
http://www.ohchr.org/EN/HRBodies/CRC/Pages/Discussion2014.aspx
%) Committee on the Rights of the Child - General Comments, Office of the United Nations High
Commissioner on Human Rights, http://wwwz2.ohchr.org/english/bodies/crc/comments.htm , accessed on
15 May 2016.
*) Optional protocol to the Convention on the Rights of the Child to provide a communications
procedure, presented on 13 January 2011 by UN Human Rights Council, par. 2, art. 12, availabla at :
Http://www.crin.org/docs/A-HRC-WG-7-2-4.pdf , accessed on 20 May 2016.



http://www.ohchr.org/AR/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx
http://www.ohchr.org/AR/HRBodies/TBPetitions/Pages/HRTBPetitions.aspx
http://www.ohchr.org/AR/ProfessionalInterest/Pages/CRC.aspx
http://www.ohchr.org/AR/ProfessionalInterest/Pages/CRC.aspx
http://www.ohchr.org/EN/HRBodies/CRC/Pages/Discussion2014.aspx
http://www2.ohchr.org/english/bodies/crc/comments.htm
http://www2.ohchr.org/english/bodies/crc/comments.htm
http://www.crin.org/docs/A-HRC-WG-7-2-4.pdf

445

| Jakal) (3 ghat A 0gal) ABUSY|g Jikall oldy5 (§ohal B 8Y) (Glsal) alsal G AdjEa Al | SEN Juadl

ol (5o8at 48, By Aiallly Jikal) (§ghad Baniall ady) Adad cpy (AN Y g4
Jikat)

Oaail) are Elud) Lalall oabd) e e cladiaty GAgalinall agll (e IS Ll e
PS8 Lpatiy ogaiy Jibal) oy ¢ Luadll ikl daliasy ¢AS)Lially

PSall i JURY) Jie Glsdl leheh o G AduRY) Jedl cuey (Al Llaadl ALyl
Gsiay il Caypats omgiilly Adalall cilellly ¢UAIS sl s sylall il jlaally ¢gpmainll
GERY) laially Al dna Cagpls 8 i udlly el JULYI cluadl il Jlikid
dgleslly Al (8 Abad) Sl 5ens eyl Gl Gl Galiills cCladiaall Cilialgs Gl gped
M esinally 8y ola Jilall il gise s cilinlss

Gllys s 18 ) LpaaY) Zaalll cliact aae 30L) &5 chud 11 e 3V daalll Callis (a3
eaShl Blas G Joall )l Ay daga g

Led (Bl (e 45 Balall Canses (@iliadl oy @)Ly Cligan alal) 4881 Ladll alee (1
Pl e Gue g (raS O
c3laall 3 30)lsl Jaball (§4a DlSlghil aelie e -
ey dee b ) A plal IS of Aaall Kays (bl 3l Joall A ) il g
Gy Aoyl Glalll dahal e e o beliacl (e pald e gt Lo (e QIS ¢ Guia)
Gsial Lpaa) Dalll Jleel 8 dagall oda Jio 2n3 ¥ Cam cagllact & Gualdll o) jaally Jaall

LJakal)

) F. Viljoen, Supra-national human rights instruments for the protection of children in Africa : the
Convention on the Rights of the Child and the African Charter on the Rights and Welfare of the Child,
op.cit, p 205.
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') Jean Didier Boukangou, Le systéme Africain de protection des droits de I’enfant : Exigence universelle
et prétention africaine, publication online, p 107.

%) Art 37 ACRWC.

%) Jean Didier Boukangou, Le systéme Africain de protection des droits de I’enfant : Exigence universelle
et prétention africaine, op.cit, p 108.
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l) Michael Gose, The African Charter on the Rights and Welfare of the Child : An Assessment of the
Legal value of its Substantive Provisions by means of a Direct comparison to the Convention on the
Rights of the Child, op.cit, p 123.

%) Malcolm Langford, Ben Cousins, Jackie Dugard, Tshepo Madlingozi, Socio-Economic Rights in South
Africa : Symbols Or Substance ? Cambridge University Press, Nov 18, 2013, p 234.
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?) State Reports and Committee Recomendations, available at :
Http://www.acerwc.org/state-reports/ , accessed on 20 May 2016.
%) Art 44 of ACRWC.
) Art 42 (2) of ACRWC.
®) State Reports and Committee Recomendations, available at :
Http://www.acerwc.org/state-reports/
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') Guidelines for Initial Reports of States Parties, Cmttee/ACRWC/2 II. Rev2, art. X1 (24), available at :
Http://www.africa union.org/child/Guidelines%20for%20Initial%20reports%20 %20English.pdf

%) Concluding Observations on Kenya's Initial Report, para 22(c).

%) Concluding Observations on egypt's Initial Report, para 12.

) Concluding Observations on Uganda's Second Periodic Report, para 29.




460

| Jakal) (3 ghat A 0gal) ABUSY|g Jikall oldy5 (§ohal B 8Y) (Glsal) alsal G AdjEa Al | SEN Juadl

aal s o any cdiall dlial)l Gluaglly Lalll Jae o il eia oa syl ai Gl
OsS Cuny Augalag I Badaag daalyy A3y 5S5 o)) aag 558V o2a Aiall) oo Byalall (3G
LY Jeall jime

S gy ) Aalal) Bhaliall aaad daaly dgas (ool Aialll jaal of g5l (e Gl
el adinall ae Ly Cogus dalad) haliall 028 gy ABEY1 S pe Glaall oS Gydl lele
sasiall adY) ) el ain Cllee e age Aaaldll )l o aladV) st b

Gl Lo oSy odadd Jalll (3sia 33x5s gund Y Aaead) ikl (Beia Aial Jie A AY) diall
) Capla A5y e allay 3Bl AaT s ciladla Liadl Ll 38, 81 Zaalll (3 siall 038 2w
sty alany) cladiie o) Classe

LY Jsall o cany Cun AEEY) 8 dsasall e hal) anky Bl Jh A )l 4 o))
ey L) fsaball (Jilll Gsia (e Aine il laal By o340 e Cilaslaa 51 o) Bl (3
G O Jill Sllghne mhals clgie Sl o O g S aalsall daa3 Gl I 8 i)
A Oallsl Sl shane I pay Oyl Bsiad B EY) allaill (8 Glujlaall hlas Jsiee ppalsall o2
Glalsll asgie pa aplaty JeY) e Jiag Jihall Asbiae (B gan Y 10 caudl) 138 & Lgidlaa) &
Loy Gsis Jlee] Siais sy Gl Gsiad G a1 dalll 8 e 7kl

(i) AFEY) OB b el o Blsall a3 ) ) o 55 (o LS

OY us Gugrse AN 138 Jie ks oBlinall dl (8 Clgin 3 IS Lol ang dgyeall (el
AEEY) W) B A lee puadl die) b 8 Jik ks Dles 2ay o 50l A1 Al

G Can (st 5 o Jabal) Ggia dial ) GalRY) Jsall e dgysall il DA axs ) sadll

') Dovile Skujyte, anr, Rights of African Children Under the African Charter on the Rights and Welfare
of the Child : the Addition to the Universal Protection of a Child, University of Tilburg, June 2011, p 134.



| Jakal) (3 ghat A 0gal) ABUSY|g Jikall oldy5 (§ohal B 8Y) (Glsal) alsal G AdjEa Al | SEN Juadl

dgr Jaball g Alla (o Apysall yylEl apay Caplall Agall Gl Jlae 8 las Alygda 5adll 528
Jsdll apan Jaly A8@Y) aan Adhel Jibll s Ll Jilag saa) & Apsal) LplEd oda oY
Dbl G o 4sls o B (gy0all Ll il (g AT Clgian i B3a Ul Ol dgles (LY
Sl Jla 138y Ay ie Lo lainly dpbatl g liagl e (sibay Gl Lo calladl 3 Jlaladl Ao
Agalilly 3y8l) all) laaa

ouedll 55 Galily Jall 3gia A8 (e (@) ) (V) 5l 44 saldl e dasd sas Sl
LS e it IS 8y Ayppall plal) sy CLLY) Joal) o3 al anS L i ) Sl

Slsis ABES hlas Spadi SST dlen 28 e Glad) Gsin Glead L) 28558 4daa (iny Glisal)
IS D apay GJEIY) Ldy 8l (8 Gaad Al Jihl) Ggis Gagaddl dag o pluil) Gsa clSlg)
oAl By Caganll (e Lgaia s SN o2 dagliad Lygra SST Y Jray Cagw Cilgin 5

AglEy) b GLlY) el o ddiay ddasipe Glind) Jla b Bjeeadl) el 35 (g AT Lali e
353 e Jymanll dal o 4l Lplas 6 Lilaia g opialll DS Loyl ol Lo (3all IS
Ga el (e O g el Baaladll Q6 Sl 558 (Jilal) Gsia Bles Joa Sl S
allal)

Zad ) D Jadlly caed ) LYY ol ¢ Blaal) cansar &l Sy gl foaluall Gy
LS g 8y) daall ) slacy Sl Gl e pealic craadtiu) 88 dslay) ) ot Jalal) G5gea

Aaalll J8 e casllac s

l) For a critique of the effectiveness of the reporting mechanism under the UNCRC, see : L Woll,
Reporting to the UN Committee on the Rights of the Child, International Journal of Children's Rights,
2000, p 71-81 (a six-country study which showed that the reporting process for the UNCRC was
generally not used as a catalyst for domestic review, debate or policy change).
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!y DM. Chirwa, The Merits and Demerits of the African Charter, op.cit, p 157.

%) Frans Viljoen, International Human Rights Law in Africa, op.cit, p 222.

%) State Reports and Committee Recomendations, available at :

Http://www.acerwc.org/state-reports/

*) Guidelines for Initial Reports of States Parties, Prepared by the African Committee of Experts on
Rights and Welfare of the Child Persuant to the Provision of Article 42 of thr African Charter on the
Rights and Welfare of the Child, Cmttee/ ACRWC/2 1l. Rev2, art. XI (25).



http://www.acerwc.org/state-reports/

463

| Jakal) (3 ghat A 0gal) ABUSY|g Jikall oldy5 (§ohal B 8Y) (Glsal) alsal G AdjEa Al | SEN Juadl

o s aady) Jill) Gga Lal Gluaag bl A 33l clebaYl Jss gzsvall il
ol Jeadl Jualss Gl e AE) Ja (Sars (g5 5

Jle utt ol 4 2 aY) dall) xSl ccall) Joall dpabia claadle ¢llac) Pla
) Bylaall LA Clslaal) ABEY L Aalaial) Jilaall Gliy Jalall s Aiad culed LS (3ball duanil
b JSLie el v Guall Lald el Llad (JUlY) Jead <V are (liddl agage I3 Y
D el 8 QU e layls (JUhY) am el daially sl Gl e Jpasl)
Jeanl ol b Sl (JlalYL

i v Aagpea il Clila) o Y A& AY) Lalll (JULY) claly zh e il Capals
bl Jla A Sdwl) Llead

Gy Aty Y1 Al Al Gllaadld) L6 Jea clabimuly zo,ad) V1 S deatisal (e 43)
AapdV) Al 5 GhY) Jeall cul€ 1)) Lo il Jaisall e ks cAyysn sl agay a2e
iy 3l Y A Y Jsall (e Adllaall Zule¥) of dlds o) ) DB (g)a) Bali (e Asige AueS
oyl

Loaly o Ladiall Ciluagils ol Y1 Jall Lgild dajle ) Lol daaliall el e (g
G Y il saabed) Gl gLy GlLY) Jeall clesSal Ol @y (le aal A L]
DD cV el e sdle dlelalan S of oSy liagil) of Ley Jakall (3sia dgles Aalias

cahlY) Jpall Uil dadle i of 2aml cilaMa ol daall a5yl

') State Reports and Committee Recomendations, available at :
< Http://www.acerwc.org/state-reports/>
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1) Available at : www.crin.org
%) Concluding Observations on Tanzania's Second Periodic Report, para 25.
3) Philip Alston, & J. Tobin, Laying the Foundations for Children's Rights, op.cit, p 123.


http://www.crin.org/

465

| Jakal) (3 ghat A 0gal) ABUSY|g Jikall oldy5 (§ohal B 8Y) (Glsal) alsal G AdjEa Al | SEN Juadl

il o dpSall e clabidl J8 e Al jpl8 Cwdd ol 1 A Glald) alaes
e suall aluiy Agall 5l JaSo &) oda ¢Jakall (§gin A8 e 45 30ld) iagas Adde a saidll
Sl Sall lai ol L Llaail) (g ayu s cliadlinly el e

b Jill) G dal J8 e il Al dalall Biled) Jea A9 )l ey pai o) Jsall aliee
e LuplE Hdn a8 bl LS clubudly glall 4 Gl ehal Gluagll Jie dpaliall Lalhadl
Planiblsal auls 3l
oSl ¢ hpa) (&L llaal)

Llal 8 fcledl o Lo oSl byl (Bsia i affiay 5ydiie Alwy iaaal cledl)
Gsial Addy) Dall Jie (o)) Goia Clalaie Ciaser 3LEWI Cligll aa adsi S (gl
v en dina Asaaleal 8 Ly ojinall Geiall Jlae) allal Alig Wajasm 3 oo cgmidlly lusy)

Sar el Cipla Al Lpafa je Aabiia ol calien o Azl o M i (Say sale
A palaidly cégie) 8 gSal pange & ) Agal) culS 1Y) £ kil cilaalaall il
S sl ¢ Lo 528l

JsSsall Jhal das e celld 8 Loy el e ha) clil gluy) §ial samel) cilaaledl)
A (aY) Jssiond) Flpldls Agad) Gsially Galadl sl agally Galdl J5¥) g laay)

JSsigll o gpuaiall Guall e slamill Agle) Oshall s Gpall JSE g e oLl

l) M. Black, Monitoring the Rights of Children ; Innocenti Global Seminar Summary Report, UNICEF,
2004, p 34.

?) Children's Rights in Kenya : An Analysis based on the CRC Reports Save the Children Sweden, 2006,
p 13.

%) Sonja C. Grover, Children Defending their Human Rights Under the CRC Communications Procedure :
On Strengthening the Convention on the Rights of the Child Complaints Mechanism, Springer, 2014, p
87.
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*) Sonja C. Grover, Children Defending their Human Rights Under the CRC Communications Procedure :
On Strengthening the Convention on the Rights of the Child Complaints Mechanism, op.cit, p 90.
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') Optional protocol to the Convention on the Rights of the Child to provide a communications
procedure, presented on 13 January 2011 by UN Human Rights Council, par. 2, art. 6 (1), available at :
Http://www.crin.org/docs/A-HRC-WG-7-2-4.pdf

%) Olga Cveji¢ Janéi¢, The Rights of the Child in a Changing World : 25 Years after The UN Convention
on the Rights of the Child, Springer, Nov 17, 2015, p 234.
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1) Revised proposal for a draft optional protocol prepared by the Chairperson-Rapporteur of the Open-
ended Working Group on an optional protocol to the Convention on the Rights of the Child to provide a
communications procedure, presented on 13 January 2011 by UN Human Rights Council, par. 2, art. 6
(1), available at :

Http://www.crin.org/docs/A-HRC-WG-7-2-4.pdf

2) Jerry D. Gibson, Mobile Communications Handbook, Third Edition, CRC Press, 2012, p 354.
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Y Ibid, p 356.

%) UN.doc. (A/HRC/WG.7/2/4)

%) UN.doc. (A/THRC/WG.7/2/3).

*) UN.doc. CS/18/17, 17/6/2011.
%) UN.doc.GA/138/66, 19/12/2011.
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) Art 5 OPCP.
%) Art 7 OPCP.
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1) Art 8 OPCP.
%) African Charter on the Rights and Welfare of the Child, art 44.
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') Guidelines for the Consideration of Communications Provided for Article 44 of the African Charter on
the Rights and Welfare of the Child, Cmttee/ ACRWC/II.Rev 2.

) ACERWC Communications Guidelines, Ch. 2, Art. 1 (111)(1)(a).

%) ACERWC Communications Guidelines, Ch 2, Art. 1 (111)(1)(b).

Y ACERWC Communications Guidelines, Ch 2, Art. 1 (111)(1)(c).

°) ACERWC Communications Guidelines, Ch 2, Art. 1 (111)(1)(f).

%) ACERWC Communications Guidelines, Ch 2, Art. 1 (111) (d) and (e).

"y ACERWC Communications Guidelines, Ch 2, Art. 1 (I11) (1).
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') Guidelines for the Consideration of Communications Provided for Article 44 of the African Charter on
the Rights and Welfare of the Child, ACERWC/8/4, chapter 2, art. 1 (1) (1). Available at :
Http://www.acerwc.org/wp-content/uploads/2011/03/ACERWC-Guidelines-on-Communications-
IZEninsh.Qdf, accessed on 20 May 2016.

) Ibid.
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) ACERWC Communications Guidelines, Ch. 2&3.

%) ACERWC Communications Guidelines, Ch. 2, Art. 2 (V).

%) ACERWC Communications Guidelines, Ch. 2, Art 2 (V)(4).

) This communication was submitted by the Centre for Human Rights of the University of Pretoria.

°) Ruth Esemeje Adegbola, Children’s Rights in Africa : An appraisal of the African Committee of
Experts on the Rights and Welfare of the Child, AJHR, 2007, p 40.

®) Available at : http://www.acerwc.org/achievements/
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by Available at:
http://www.ihrda.org/2016/09/african-children%E2%80%99s-rights-committee-publishes-first-ever-
decision/

%) Issued on 22 March 2011, on communication 002/2009 IHRDA and OSJI (on behalf of children of
Nubian descent in Kenya) v Kenya, the Committee finds Kenya in violation of the rights of Nubian
children to non-discrimination, nationality and protection against statelessness.

%) Communication 002/2009 IHRDA and OSJI (on behalf of children of Nubian descent in Kenya) v
Kenya, para 66.
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1) A copy of the communication implicating Senegal can be found at :
www.chr.up.ac.za/images/files/education/clinics/communications_iii/Communication%20t0%20The%20
%20Committee%20english%20version.pdf . It serves as a very good example of what a communication
might look like.
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Abstract

Abstract

The African Charter on the Rights and Welfare of the Child is a highly praised,
but regrettably often neglected regional human rights instrument. Under a closer
scrutiny, it turns out that many of the advantages claimed in the substantive
provisions are not as extensive as may be thought. The provisions that are really
original are very few in number. A huge advantage, though, is the
possibility of enforcing the Charter’s provisions by way of a direct complaints
procedure. This means that, even though the Charter might not be particularly
well drafted, with little originality, clarity of interpretation and order in the
Articles, the possibility exists that the enshrined rights could be made effective by
an authoritative interpretation by a committee established under the Charter.
However, some questions hang over the future of the implementation mechanisms
of the Charter, occasioned by the creation of the African Union. The effect the
transition from the OAU to the AU might have on the Charter is, at least, unclear
and cannot be assessed in this point of time.

The question remains as to what the Charter has done and is able to do to
improve the situation of children in Africa. On the one hand its provisions, as has
been shown, add little to the legal framework already created by the Convention.
Even though the Charter gives the impression of being a comprehensive children’s
rights document, important safeguards and guarantees are absent, for
instance in relation to juvenile justice, imprisonment, and detention. The Charter is
often unclear or misleading in its concepts, as was highlighted in various instances.
The inclusion of specific duties of the child, even though hailed as a genuine
African feature, could appear repressive, ideologically loaded or even
senseless, and  these provisions have the potential to make the child more
vulnerable to exploitation or abuse.

On the other hand, important improvements over the Convention on the Rights of
the Child have been highlighted, for example, more comprehensive protection for
children in armed conflicts, refugee children and children with disabilities. In

addition, the fact that the Charter’s protection extends to all children under



Abstract

eighteen years is to be welcomed. This is in contrast to the Convention, which,
while applying to persons under eighteen years in general, does limit its
application in certain instances. Indeed, some very far-reaching and innovative
provisions, for example the Article on children living under apartheid and serious
discrimination, have been incorporated in the Charter. Unfortunately, the
Charter is not able to maintain these innovations throughout the whole
document. Thus even though some parts of the Charter can be said to bear the
“African cultural fingerprint” this is mostly not the case, as this study shows.
However, given the fact that the Charter does not intend to lower the level of
protection, or to substitute the Convention, but rather to complement it, an
additional legal human rights instrument cannot do any real harm to the legal
situation of children. If the Charter contained only one single provision that
exceeded the level of protection already granted by other instruments, its existence
would not be in vain — and it has been shown that the Charter does contain
provisions that are able to do so. This fact, and its potentially better possibilities for
enforcement, constitute the real value of the Charter. Even though the approach of
this paper towards the Charter might be seen as fairly critical, and the conclusions
offering little encouragement, for these improvements alone the Charter must be
lauded. Furthermore the interpretations contained in this study could be understood
a a guide to develop the Charter to its full potential. Once authoritatively
interpreted by an appropriate body established under the Charter that clarifies the
points in doubt and excludes possibilities of regressive interpretation, the Charter
has the potential to step out of the Convention’s shadow. Particularly because of
its enforcement provisions, the Charter has the potential to be a living instrument
that is able to adapt to changing circumstances and to be developed to the greatest

possible benefit of children. This inherent potential is the real value of the Charter.
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Convention on the Rights of the Child (Last Updated: 19/12/2014 )

Date of Date of
Country Date of Date of acceptance of | acceptance
Signature Ratification/Accession individual of inquiry
communications | procedure
procedure
Algeria 26/01/1990 16/04/1993
Angola 14/02/1990 05/12/1990
Benin 25/04/1990 03/08/1990
Botswana 14/03/1995
Burkina Faso 26/01/1990 31/08/1990
Burundi 08/05/1990 19/10/1990
Cabo Verde 04/06/1992
Cameroon 25/09/1990 11/01/1993
Central African | 30/07/1990 23/04/1992
Republic
Chad 30/09/1990 02/10/1990
Comoros 30/09/1990 22/06/1993
Congo 14/10/1993
Cote d'lvoire 26/01/1990 04/02/1991
Democratic 20/03/1990 27/09/1990
Republic of the
Congo
Djibouti 30/09/1990 06/12/1990
Egypt 05/02/1990 06/07/1990
Equatorial 15/06/1992
Guinea
Eritrea 20/12/1993 03/08/1994
Ethiopia 14/05/1991
Gabon 26/01/1990 09/02/1994 25/09/2012 25/09/2012
Gambia 05/02/1990 08/08/1990
Ghana 29/01/1990 05/02/1990
Guinea 13/07/1990
Guinea-Bissau 26/01/1990 20/08/1990
Lesotho 21/08/1990 10/03/1992
Liberia 26/04/1990 04/06/1993
Libya 15/04/1993
Madagascar 19/04/1990 19/03/1991
Malawi 02/01/1991




Mali 26/01/1990 20/09/1990
Mauritania 26/01/1990 16/05/1991
Morocco 26/01/1990 21/06/1993
Mozambique 30/09/1990 26/04/1994
Namibia 26/09/1990 30/09/1990
Niger 26/01/1990 30/09/1990
Nigeria 26/01/1990 19/04/1991
Papua New 30/09/1990 02/03/1993
Guinea
Rwanda 26/01/1990 24/01/1991
Sao Tome and 14/05/1991
Principe
Senegal 26/01/1990 31/07/1990
Seychelles 07/09/1990
Sierra Leone 13/02/1990 18/06/1990
Somalia 09/05/2002
South Africa 29/01/1993 16/06/1995
South Sudan
Sudan 24/07/1990 03/08/1990
Swaziland 22/08/1990 07/09/1995
Togo 26/01/1990 01/08/1990
Tunisia 26/02/1990 30/01/1992
Uganda 17/08/1990 17/08/1990
United Republic of | 01/06/1990 10/06/1991
Tanzania
Zambia 30/09/1990 06/12/1991
Zimbabwe 08/03/1990 11/09/1990
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