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Résumé:

Le principe de la bonne foi est un principe juridique d’origine éthique, 1l a été consacré par
de nombreuses |égidations civiles notamment par le droit civil algérien parmi plusieurs
autres obligations que le contrat prévoit. Cependant la mgjorité de ces Iégidations ont inclu
ce principe dans la phase d’exécution du contrat tout en I’omettant lors de sa formation,
Ce qui a abouti a des situations inéquitables. Ces légidations ont di alors intégrer le
principe de bonne foi lors de la phase de formation du contrat.

Le principe de la bonne foi est considéré comme un principe général qui imprégne le
contrat aussi bien lors de sa formation que lors de son exécution. Le concept de bonne foi
différe cependant, selon son acception en droit de fagon générale et dans le contrat de
facon particuliére.

Notre recherche sur le principe de bonne foi lors de laformation du contrat nous a amené a
étudier ses origines historiques et philosophiques. Cela nous a permis d’esquisser une
définition convenant a cette phase dans laguelle on peut y déceler des connotations et
cerner son contenu. Cela nous a permis aussi de distinguer ce concept des autres notions
susceptibles de lui ressembler.

Le principe de bonne foi impose dans I’étape précontractuelle plusieurs exigences non
prévues par la maorité des |égislations mais adoptées par |a doctrine et 1a jurisprudence en
vue de mettre fin aux effets inéquitables résultant du principe de I’autonomie de la volonté
et de la liberté contractuelle. Il est possible que ces exigences du principe de bonne foi
soient prévues par un contrat préliminaire dont le non respect entraine des sanctions
juridiques.

Le principe de bonne foi présente maintes garanties et protection de la volonté constitutive
du contrat, en imposant ses exigences sur «l’offre » mais également sur
« I’acceptation ».1l en est de méme de la réception de I’offre par I’acceptation et le non-
respect de ces exigences entraine les sanctions que nous avons tenté de cerner.

Notre éude a porté également sur les exigences de la bonne foi lors de I’expression de la
volonté et sur les vices de celle-ci.

Enfin, nous avons abordé ses exigences dans les cas particuliers de la volonté comme la
représentation en matiére contractuelle et le contrat avec un incapable.

Ainsi, nous avons cerné le theme de la bonne foi lors de la formation du contrat dans tous
SES aspects.



Summary:

The Good Faith principle is a lega principle with ethical root, it is consecrated by many
civil legislations as the Algerian civil legislation and among many €dligibilities as the
contract ,but the maority of these legidations include this principle in the step of the
contrast’s execution not in the step of the settlement’s contrast where the principle of the
autonomy of will is controlled and results many unfair results ,this matter push many
legislation to reorganize this step awards the good faith’s eligibilities .

The good faith principle is considered as a genera principle which covers the contract at
its both settlement stage and its execution stage, but the concept of the good faith is
differed following to its position in law generally and to the contract specially.

This point have push us to look for the principle’s concept at the settlement stage of
contract by researching its historical and philosophical roots, we have aso trying to give it
a definition which convene to this stage which is full of connotations and contains ,we
have also distinguish this principle from the other similar systems.

The good faith principle organize many eligibilities in the last stage of contract, which are
not mentioned by the majority of legislations but it’s approved by the judiciary and the
doctrine, especially that they are proved their efforts to eliminate the unfair results of the
autonomy of will principle and the liberty of contracting , we can also consecrate these
eligibilities organized by the good faith principle by a preliminary contract, in addition the
misuse of these eligibilities provoke alegal sanctions that we have tried to present it .

The good faith principle presents many guarantees and a protection of the will which create
the contract, whereas it impose its conditions on the first will creating the contract
“offer”and on “the acceptation” also, in addition this principle has many eligibilities which
are imposed through the meeting of the offer and the acceptation, either, the misuse of
these eligibilities provoke another sanctions which are presented in our study.

We have also study the good faith’s eligibilities in both of the will expression aspects and
in the will defects, as well we have added finally its éigibilities in specia cases of will like
its conditions concerning the contractua acting for , and its eligibilities in the convention
with aminor.

Thus, we have covered the good faith subject from all its aspects at the contract settlement.
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